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8 Anne Hedges, Executrix " William Hedges and} 

Sir William Hedges, and ſohn Robert Hedges, alſo 5 
Hedges and Charles Hed ges His Sons, > Appellants Sons of the ſaid Sir > Reſpondents. - 
Infants by the ſaid Dame Anne 1 William Hedges 1 a 

their Mother and Guardian, a former Wife. | 


he had 4500). Portion, ſettled Lands. of the yearly Value of 5001. upon 
himſelf for Life, the Remainder to his ſaid Wife for Life, with Remainder 
to all the Children of that Marriage, as Tenants in common, and to the 
Heirs of their reſpective Bodies; which they now enjoy accordingly. 
The ſaid Sir William had Iſſue by, that Marriage Sarah, and the Reſp pon- 
dents William and Robert. 
Upon his ſecond Marriage with the Appellant Dame Anne, in the Year 1687, 
It was agreed, That Sir William ſhould receive out of her Fortune 3000 J. in 
Money, and yearly, during their joynt Lives, ſhould alſo receive 600 J. per An- 
num; but that ſhe ſhould have nothing out of his Eſtate, either by the Cuſtom 


8 IR Willians Hedges, upon his Marriage with his former Wife, with whom 


1 the City of London (he being a Freeman thereof, ) or otherwiſe, ho ſoe ver 


more than what he ſhould give her by his Will; nor had ſhe or her Children, 


the now Appellants, any Settlemeut out of his Real Eſtate : A very advantage- 


uy Bargain for Sir William , and a very hard One for the Appellant Dame 
une, 

This Marriage · Agreement was, on her part, punctually performed; and Sir 
William accordingly received the 3000. and the 600 l. per Annum, for Fourteen 
Years, to the Time of his Death: And in Conſideration of ſuch great Advan- 
tages, he always declared, That ſuch Children as he ſhould have by his Wife, 
the Appellant, ſhould have the 3000 l. over and above their Shares of his Per- 
ſonal Eſtate, which would be coming to them by the Cuſtom of London. 
The 3000 J. were, after the Marriage, lent to the Mercers Company i in London, 
at Intereſt upon their Bond, where the ſame ſtill remains. 

The ſaid Sir Milliam had Iſſue by the Appellant, Dame Arne, the other Ap- 
pellants, John and Charles. 

Sir William made his Will, and thereby gave tothe Appellants 701. and Charles 
the 3cool. in the Mercers Company, and to Suſannah, his Daughter by the for- 


mer Wife, 4000 l. and ſome ſmall Legacies to other Perſons, and the Reſidue of 


his Perſonal Eſtate he gave, to be equally divided amongſt the Reſpondents 
William and Robert, and the Appellants Join and Charles, and made the Appel- 


lant, Dame Anne, Erecutrix. 


Sir William Hedę es, on his Death-Bed, (and on the Day but one before he 


died) the more efectually to ſecure the (aid 3000 l. to the Appellants, Jobn and 


Charles; and with that Intention only, and not as an Advancement for them 
within the Cuſtom of London, or to deprive them of their Shares of his Perſonal 
Eſtate, under the Cuſtom, did the fifth of Auguſt 1701, direct, That the Bond 
from the Mercer Company to him for the ſaid 3000 J. ſhould be delivered up, 
and another taken for the ſame Summ, in the Name of Sir James Bateman ; 
which being done, he directed the ſaid Sir James to keep that Bond for the Ap- 
pellants, John and Charles; and the ſame Day the ſaid Sir illiaa gave the ſaid 
Suſannah, his Daughter, 4000 J. in Bank-Bills, ſaying, he gave her them in lieu 
of the 4000 J. he had given her by his Will. | 

Upon the ſame Day, John Niccol, Eſq; (a Gentleman of the Bar, and Brother 


to the Appellant, Dame Anne,) happen d to Viſit the ſaid Sir William, who de- 


fired him to take his Will and inſert the Reſpondent Robert therein, whoſe 
Name was omitted in ſome part thereof; and for that Purpoſe only was the Will 
deliver'd to the ſaid Mr. Niccol, who being inform'd that the Bond from the 
Mercers Company, had been that Day deliver'd up, and another taken in Sir 


James Bateman 8 8 in Truſt for ans ROT John and Charles; and pe 
Bos the 


the ſaid Sir William had alſo given to Nis ſaid Daughter Szſannab 4000 J. in 


Ban Bills in lien of the 3 I. given to her by his Will: Mr. Niccol. without 


any Direction from Sir 


liam Hedges, and without acquainting him therewith, 


or the leaſt Intention of prejudicing the Children (he being their Uncle) with 


a Pen and Ink, drew a Line through the Words in the Will, which deviſed the 
3000 J. in the Mercers Company to the Appellants, John and Charles, and the 
4000 J. to the ſaid Suſannah, ſaying, the ſame being ſo given, as aforeſaid, 
ought not to ſtand in the Will; and then acquainted Sir Will:am Hedges there- 
with, and told him he having given thoſe $Sums in manner as aforeſaid, they 
ought to be ſtruck out of the Will, which he had done Ve ou and defired 
Sir Milli am to re-pnbliſh his Will, who, relying wholly on Mr. Niccol's Judg- 

ment, re-publiſh'd the ſame, and the next Day but one after died, being the 7th _ 
ä 17 5 „ 1 DL 

The Reſpondents, William and Robert, at Sir William Hedges's Death, were 

both Abroad, and about a Year after return d into England; to whom an Account 


was given of the whole Perſonal Eſtate of the faid Sir William, and how he had 


diſpoſed thereof by his Will, or otherwiſe, and particularly of the ſaid 30007. 
in the Mercers Company: And the Book, wherein were entered the Particulars of 


the (aid Teſtator's Perſonal Eſtate, which came to the Hands of the Appellant, 


May 2. 
1705. 


Decem. 18. 
1705. 


Aovemb. 4. 
1706. 


Novem, 26. 
1708. 


from the 


Dame Aune Hedges, were delivered to the Refpondent Milliam, who kept the 
ſame ſeveral Months, and then returned them back without making any Objecti- 
on thereto ; and after a ſtrict Enquiry into the ſaid Sir William Hedges's Perſonal 
Eſtate, the ſame (excluſively of the ſaid 30001.) was computed and caſt up, and 
being equally divided, the Shares of each of the four Sons amounted to 25181 
12 s. 5d. which Shares the Reſpondents, William and Robert, reſpectively re- 


ceived about 18 Months after the Death of the ſaid Sir William Helges. 


Four Years after the Death of Sir William, the Reſpondent Milliam upon ſome 
occaſion, having further examined the Accounts aforeſaid, found there was (till 
due to him, in ſome ſmall Particulars, more than he had received 36 J. 15 5. 
which being paid to him, he by a Receipt of that Date (ſetting forth how the 
36 J. 15 s. became due) acknowledged the fame was by him received in full of 
all Accounts and Demands out of the faid Sir William Hedges's Eſtate; and being 
ask'd whether he had any thing further to demand, he declared he had no fur- 
ther demand to make out of his Father's Eſtate. ns | 


The Reſpondent Robert Hedges, making alſo a demand of 257. more than he 
had received, the ſame was paid him, and he by a Receipt alſo ſetting forth 
how the ſame became due, acknowledged the faid 25 J. to be paid to him in full 
of all Demands out of his Father's Eftate : And fo the Matter reſted till 

The Reſpondents William and Robert Hedges, five Years after their Father's 
Death, and ſevera} Years after the Diviſion aforefaid, exhibited their Bill in 
Chancery againſt the Appellants, inſiſting thereby, that the ſaid 3000 l. due 

een Company, and given to the Appellants John and Charles, by 
the ſaid Sir William Hedges in his Life-time as aforeſaid, was either a full Ad- 
vancement to them out of his Perſonal Eſtate, and that therefore by the Cuſtom 
of London, they ought not to have any ſhare. of the Orphanage part of the ſaid 
Sir William Hedees's Perſonal Eſtate ; or if not an advancement, yet if they 
would have any ſhare of the (aid Orphanage part, the ſaid 3000 J. ought to be 
brought into Hotch-pot with the Orphanage part, and the whole divided equally 
amongſt the Appellants John and Charles, and the Reſpondents Wiliam and 


Robert. 


The Cauſe was heard before the Right Honourable the Lord Chancellor, who 
was pleaſed to declare that the ſaid Bond taken iy the Name of the ſaid Sir James 
Bateman by the direction of the ſaid Sir Milliam Hedges in Truſt for the Appel- 
lants John and Charles, being an Act done by Sir William in his Life-time, 
ought to be taken as an Advancement of the Appellants John and Charles; and 
if they will infiſt to have any ſhare of the Orphanage part of their ſaid late Fa- 
ther's Perſonal Eſtate, they ought to bring the ſame into Hotch-pot, and on their 
default of ſo doing, that the whole Orphanage part of the ſaid Sir William 
Hedges's Perſonal Eſtate ſhould be paid to the Reſpondents. And his Lordſhip 


did Order and Decree the ſame accordingly. 


With which Decree the Appellants humbly apprehend themſelves agrieved and 


have appealed from the ſame, | 
Becauſe 


on 


III. 


ſent Caſe. 


1 . „ 
- Becauſe by the Cuſtom of London, if a Freeman dies and leaves a Wife and 
Children, his Eſtate is to be divided into three Parts, one Third the Teſtator has 


power by his Will to give or diſpoſe off as he pleaſes ; another Third goes to 


the Wife, and the other Third to the Children; which laſt Third is called the 
Orphanage part; and the Third part, which Sir William Hedges had power to 


diſpoſe of, which is called the Teſtamentary part, amounted to much more than 
he gave away by his Will, including the ſaid 3000 J. fo that had not the deviſe 


thereof been ſtruck out of the Will by the Accident aforeſaid, the taking the 
Bond for the 3000 J. by Sir William Hedges his Direction in the Name of Sir 
James Bateman in truſt for the Appellants John and Charles, could not have hin- 
dred them from receiving their ſhares of the Orphanage part of their Father's 
Eſtate, without bringing the ſaid 3000 J. in Hotch-pot ; and the ſtriking the ſaid 
Deviſe of the 3000 l. out of the Will in manner aforeſaid ought not, in a Court 
of Equity, to turn to the prejudice of the Appellants For and Charles, but ought 
to he taken as ſtanding in and part of the Will, and ought to be made good our 
of the ſame Sum, as part of the Perſonal Eſtate out of which it ought and would 


Z have been paid if it had remained in the Will, 
* 


The Bond taken in Sir Jawes Bateman Name for the 3000 J. in truſt for the 


Appellants John and Charles upon the 5th of Auguſt 1701. when Sir William 


Hedges lay a dying (and he did dye on the 7th following) makes it manifeſt, as 
appears by the Proofs that it was not his intention in giving the ſame to the Ap- 
pellants Job and Charles to advance them within the Cuſtom of Londom, and 
thereby to exclude them from their ſhares of the Orphanage part of their Father's 
Eſtate, but only the better to ſecure to them the ſaid 3000 /. out of that part of 
the Perſonal Eſtate which he had power to diſpoſe of as he pleaſed. Pu 
It is humbly inſiſted upon, that a Freeman of London cannot on his Death-Bed, 
out of the Orphanage part, give or diſtribute amongſt his Children any part of 
his Goods or Perſonal Eſtate by way of Advancement within the Cuſtom ; but 
he may either by his Will or upon his Death-Eed by delivering part of his Per- 


ſonal Eftate in the nature of a Legacy (Cauſa Mort is.) prefer one Child above 


another, ſo far as the ſame can be made good out of his own Teſtamentary part 


ot the Perſonal Eſtate, which by his Will and according to the Cuſtom, he hath 


Right and Power to diſpoſe of as he pleaſeth ; which is the Nature of the pre- 

For that by the Depoſitions of the Witneſſes it doth fully appear, That it was 
the conſtant Reſolution and Intention of Sir Milliam Hedges, from the time of 
his Marriage to the time of his Death, that the Appellants Joh» and Charles 
ſhoald have the ſaid 3000 J. over and above their Shares, which would be 


coming to them by the Cuſtom of London, of the Orphanage part of his Per- 


VI, 


Fu. 


ſonal Eſtate, it being the ſame 3000 J. which he had with their Mother the Ap- 
pellant Dame Arne. „ „ 
And accordingly by his Will (made above three Vears before his Death) he 
ave that ſpecifick Sum of 3000 l. in the Mercers Company to the Appellants 
2 and Charles over and above their equal ſhares with the Reſpondents, of the 
Reſidue of the faid Sir William Hedges his Perſonal Eſtate; and ſuch Deviſe is 
ſtill legible in the original Will remaining in the Prerogative Court of Door: 
Commons, Notwithſtanding the Line drawn through the ſame by Mr. Niccol a 
aforeſaid. „„ „„ 
The ſaid Sir William Hedges was under great Obligations of Juſtice and Con 


ſcience to ſecure to the Appellants Joh» and Charles the ſald 3000 J. for that h 


had made upon his firſt Marriage a plentiful Proviſion for the Reſpondents, whoſ 
Mothers Portion was not above a third part of what the Fortune of the Appellam 
Dame Anne was to Sir William, and no manner of other Proviſion was made for 


the Appellants 70hn and Charles out of their Father's Eſtate, and their Mother, the 


Appellant Dame Aune, took nothing out of Sir William Hedges's Eſtate either 
Real or Perſonal by her Marriage Agreetnent, but was thereby wholly excluded 


of any benefit therefrom. 


7 


For that it is not controverted, but if the Device of the ſaid 30001. to the 


Appellants Jobs and Charles, had not been ſtruck out of the Will as aforeſaid 
(though the ſaid Bond was altered, and another taken in the ſaid Sir James 


Bateman Name in Truſt for the Appellants) yer the Appellants Johr and Charles 
had been intituled to the ſaid 30001. over and above their ſhares of the reſid 2 
4 a: „ „ 


VIII 


TT, 


Will, 


. e Court, the Deviee of the 3000 J. is plainly till to be read; 
thro Tnadvertency or Ignorance of the Executrix in Matters of that Nature, the 
Will be proved without the ſaid Device of the 30col. taken Notice thereof there- 
in, yet the Intereſt of the Appellants, John and Charles, ought not to be thereby 
hurt or prejudiced, they being no Parties, or any ways uy or TI pod 


[43 


of the ſaid Perſonal Eſtate : And it's fully proved, that the ſtriking out the ſaid 
Device, was done at firſt without the direction, or ſo much as the Knowledge of 
the ſaid Sir William. Hedges, and was no way intended to the pre judice of the 
Children: And though he was afterwards informed thereof, and republiſh'd his 
yet he did it wholly upon the Judgment and Declaration of Mr. Nicco! 

And Mr. Niccol himſelf hath Sworn, that had hie any ways underſtood that the 


ſtriking the ſaid Device out of the Will would have preJudieed the Appellants 


John and Charles, he would not have done it. 
For that (as it is humbly conceived) a Court Sf Equity ought to aſſiſt as far as 
is poſſible, to ſupport and maintain the true Intent of the Parties, and for that Pur. 


_ poſe to ſupply Defects, and to help and relieve againſt Caſual Miſtakes, and ſuch 
like Accidents ; and ought not therefore to have relieved the Reſ pondents againſt 
the Intention of the Teſtator, and their own Acts and deliberate Diſtribution of 


the Perſonal Eſtate and Acquieſcence. therein for ſeveral Tears, and allo againſt 
their ſabſequent Acquittences, given in full of all Demands, after a ſecond Exa- 
mination of the Books, and of all Things, relating to the Eſtate, and 2 through 
Information of Sir William $ Intention. 

If it ſhould be Objected, That in the Probate of the will, under the Seal of 
the Prerogative, no mention is made of the Device of the 9 to the Ap- 


pellants, John and Charles, _ 
It may be Anſwered, That in the Original Will, remaining, as aforeſaid, in the 
and if 


to; and being then, as they ſtill are, Infants. 


| Wherefore the Appellants, for theſe and ſ ch pw Revſons," as may 
be 0 Here, do > hnanbly Per the ſa aid Decree may be Reverſed. 
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